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IN THE MATTER OF: *
*
TERRY E. SHEERER, *
Claimant *
*
Against * Case No.: 1999-LHC-1631
*

* OWCP No.: 1-143378
BATH IRON WORKS CORPORATION, *
Employer/Self-Insurer *
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APPEARANCES:

MARCIA J. CLEVELAND, Esq.
For the Claimant

STEPHEN HESSERT, Esqg.
For the Employer/Self-Insurer

BEFORE: DAVID W. DI NARDI
Administrative Law Judge

DECISION AND ORDER - AWARDING BENEFITS

This is a claim for worker's compensation benefits under the

Longshore and Harbor Workers’ Compensation Act, as amended (33

US.C. 8901, et seq.), herein referred to as the "Act." The
hearing was held on Septenber 21, 1999, in Portland, Miine, at
which tinme all parties were given the opportunity to present
evi dence and oral argunents. The followng references wll be
used: TR for the official hearing transcript, ALJ EX for an
exhibit offered by this Admnistrative Law Judge, CX for a
Caimant's exhibit and EX for an exhibit offered by the Enployer.
This decision is being rendered after having given full
consideration to the entire record.

Post-hearing evidence has been admitted as



Exhibit No . Item Filing Date

CX 13 Attorney Cleveland s letter 02/ 11/ 00
confirmng the briefing schedule

EX 17 Attorney Hessert’'s letter filing 02/ 22/ 00
Enpl oyer’ s Bri ef

CX 14 Attorney Cleveland s letter filing 02/ 24/ 00
Claimant’s Bri ef
The record was closed on February 24, 2000 as no further
docunents were fil ed.
Stipulations and Issues
The parties stipulate, and | find:

1. The Act applies to this proceeding.

2. G ai mant and the Enployer were in an enpl oyee-enpl oyer
rel ati onship at the relevant tines.

3. On Septenber 5, 1997 daimant suffered an injury to his
| eft knee at the enployer’s shipyard.

4. G ai mant gave the Enployer notice of the injury in a
timely manner.

5. Caimant filed a tinely claimfor conpensati on on or about
April 10, 1998 and the Enployer filed a tinely notice of
controversion on Septenber 9, 1997.

6. The parties attended an informal conference on March 30,
1999.

7. The applicable average weekly wage is in dispute.
8. The Enpl oyer has paid no benefits herein.

9. daimant was unable to work from Septenber 5, 1997 through
Oct ober 30, 1997, because of his injury.

The unresolved issues in this proceeding are:

1. Wether Caimant’s injury arose out of and in the course
of his maritinme enploynment or whether it occurred during so-called
“hor sepl ay.”

2. Claimant’ s average weekly wage.
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Summary of the Evidence

Terry E. Sheerer ("Claimant" herein),forty-five (45) years of

age, with an eleventh grade formal education and an employment

history of manual labor, began working on September 3, 1997 as a

laborer at the Bath, Maine Shipyard of the Bath Iron Works
Corporation(“Enployer”), a maritime facility adjacent to the
navi gabl e waters of the Kennebec River where the Enpl oyer builds,
repairs and overhaul s vessels. He becanme a tank grinder on May 12,
1977. He became a |lead worker on July 6, 1981 and then an
assistant foreman on July 11, 1988. He then becane a | ead person
on March 8, 1993 and a “preservation tech(nician)” on Decenber 9,

1996, C aimant describing his work as that of a painter. He is
still in that job classification at the present tine. (EXII|; TR
19- 21)

On Septenber 4, 1998 daimant was assigned to work on the
third shift with hours from10:30 p.m to 7:00 a.m, an eight (8)
hour work shift with thirty (30) mnutes off for a lunch break
between 3:00 a.m and 3:30 a.m On Septenber 5, 1998, at about
3:15 a.m Cdaimnt was on his regular |unch break in the pipe shop,
a building al so known as the old boiler shop. He had been working
as a painter in the pilot house of a vessel at the main shipyard
and at about 3:00 a.m he wal ked about fifty (50) yards from the
vessel to the building where he proceeded to have his lunch. (TR
21-22)

Caimant and three co-workers set up a portable ping-pong
table and proceeded to play a doubles’ natch. As C ai mant
attenpted to make a backhand return, his foot slipped and he fell
to the ground, rupturing the patella tendon of his left knee. A
co-wor ker went to sunmon a supervisor to the scene and d ai mant was
brought to the M d-Coast Hospital in nearby Brunsw ck where the
injury was di agnosed as follows (CX 10):

Rupture, patella tendon, |eft knee;
di sl ocation of patella, left knee,
twisting injury playing ping pong.

Dr. John Van Arden, an orthopedi c surgeon, was called in and
G ai mant underwent “repair of ruptured patella tendon |left knee”
and the postoperative diagnosis was “ruptured patella tendon, |eft
knee.” Claimant “tolerated the procedure well and left the
operating roomin satisfactory condition.” (CX 10, CX 12)

Dr. Van Arden prescribed physical therapy, active ROM (range
of notion) exercises and Caimant returned to work on light duty
with restrictions and the Enpl oyer was able to provi de appropriate
work for him On Decenber 18, 1997 the doctor prescribed “an
ultrasound of (Claimant’s ) leg to rule out phlebitis.” On January
8, 1998 Dr. Van Arden reported that the “ultrasound ... shows no
acute phlebitis” and scheduled a followp visit in two nonths, the
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doctor imposing restrictions against “lifting nore than 30 pounds,

(agai nst) kneeling, “and occasional clinbing was permtted.” On
March 9, 1998 C ai mant advi sed the doctor that he couldn't “clinb
stairs very well because his left knee feels unconfortable.” The

doctor, suspecting the existence of synovitis, continued his
physi cal therapy and the work restrictions for anot her four nonths.
That is the last report fromDr. Van Arden. (CX 11)

In this proceeding, Cainmnt seeks benefits for that closed
period of time from Septenber 5, 1997 t hrough Cctober 30, 1997 and
the Enpl oyer has controverted Caimant’s entitlenent to benefits
because the injury did not arise out of and in the course and scope
of his enploynment and occurred during so-called “horseplay” or
recreational activities during a lunch break. (TR 12-15)

On the basis of the totality of this record and having
observed the denmeanor and heard the testinony of a credible
Caimant, | make the foll ow ng:

Findings of Fact and Conclusions of Law

This Admi nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determine the credibility of the
Wi tnesses, to weigh the evidence and draw his own inferences from
it, and he is not bound to accept the opinion or theory of any
particul ar nedical exam ner. Banks v. Chicago Grain Trimmers
Association, Inc. , 390 U.S. 459 (1968), reh. denied , 391 U S. 929
(1969); Todd Shipyards v. Donovan , 300 F.2d 741 (5th Cr. 1962);
Scottv. Tug Mate, Incorporated , 22 BRBS 164, 165, 167 (1989); Hite
v. Dresser Guiberson Pumping , 22 BRBS 87, 91 (1989); Andersonv.
Todd Shipyard Corp. , 22 BRBS 20, 22 (1989); Hughes v. Bethlehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonville Shipyard,

Inc., 14 BRBS 148.9 (1981); Brandtv. Avondale Shipyards, Inc.,
BRBS 698 (1978); Sargent v. Matson Terminal, Inc. , 8 BRBS 564
(1978).

The Act provides a presunption that a claimconmes within its
provisions. See 33 U. S.C. 8920(a). This Section 20 presunption
"applies as nuch to the nexus between an enpl oyee's mal ady and hi s
enpl oynent activities as it does to any other aspect of a claim"”

Swinton v. J. Frank Kelly, Inc. , 554 F.2d 1075 (D.C. Cr. 1976),
cert. denied, 429 U.S. 820 (1976). C ai mant's uncontradi cted
credible testinony alone may constitute sufficient proof of
physi cal injury. Goldenv.Eller& Co. , 8 BRBS 846 (1978), affd,
620 F.2d 71 (5th G r. 1980); Hampton v. Bethlehem Steel Corp., 24
BRBS 141 (1990); Andersonv. Todd Shipyards , Supra , at 21; Miranda
v. Excavation Construction, Inc. , 13 BRBS 882 (1981).

However, this statutory presunpti on does not di spense with the
requirenent that a claim of injury nust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "primafacie " case. The Supreme Court has held that
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“[a] primafacie ‘ claimfor conpensation,’” to which the statutory
presunption refers, nust at |east allege an injury that arose in

the course of enploynent as well as out of enploynent." United
States Indus./Fed. Sheet Metal, Inc., v. Director, Office of

Workers’ Compensation Programs, U.S. Dep’t of Labor, 455 U.S.608,

615102 S. Ct. 1318, 14 BRBS 631, 633 (CRT) (1982), rev'g Riley v.

U S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C.Cir.1980).
Moreover, "the mere existence of a physical impairment is plainly

insufficient to shift the burden of proof to the employer.” I d.
The presumption, though, is applicable once claimant establishes

that he has sustained an injury, i . e., harmto his body. Prezi osi
v. Controlled Industries, 22 BRBS468,470(1989); Brown v. Pacific
Dry Dock Industries, 22 BRBS 284, 285 (1989); Trask v. Lockheed

Shi pbui I ding and Construction Conpany, 17 BRBS 56, 59 (1985);
Kelaita v. Triple A Machi ne Shop, 13 BRBS 326 (1981).

To establish a pri ma faci e claimfor compensation, a claimant
need not affirmatively establish a connection between work and
harm. Rather, a claimant has the burden of establishing only that
(1) the claimant sustained physical harm or pain and (2) an
accident occurred in the course of employment, or conditions
existed at work, which could have caused the harm or pain. Kier v.
Bet hl ehem Steel Corp., 16 BRBS 128 (1984); Kel aita, supra. Once
this prima faci e case is established, a presumption is created
under Section 20(a) that the employee’s injury or death arose out
of employment. To rebut the presumption, the party opposing
entitlement must present substantial evidence proving the absence
of or severing the connection between such harm and employment or

working conditions. Parsons Corp. of California v. Director, OACP,
619 F.2d 38 (9th Cir. 1980); Butler v. District Parking Managenent
Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v. Bath Iron Wrks
Corp., 22 BRBS 301, 305 (1989); Kier, supra. Once claimant

establishes a physical harm and working conditions which could have

caused or aggravated the harm or pain the burden shifts to the

employer to establish that claimant’s condition was not caused or

aggravated by his employment. Brown v. Pacific Dry Dock, 22 BRBS
284 (1989); Raj otte v. General Dynam cs Corp. , 18 BRBS 85 (1986).

If the presumption is rebutted, it no longer controls and the

record as a whole must be evaluated to determine the issue of

causation. Del Vecchio v. Bowers, 296 U.S. 280 (1935); Vol pe v.
Nort heast Marine Terminals, 671 F.2d 697 (2d Cir.1981); Hol mes v.
Uni versal Maritinme Serv. Corp., 29 BRBS18 (1995). Insuch cases,

I must weigh all of the evidence relevant to the causation issue.

Sprague v. Director, OANP, 688 F.2d 862 (1st Cir. 1982); Hol nes,
supra; McDonald v. Trailer Marine Transport Corp., 18 BRBS 259
(1986).

To establish a pri ma faci e case for invocation of the Section
20(a) presumption, claimant must prove that (1) he suffered a harm,
and (2) an accident occurred or working conditions existed which
could have caused the harm. See e.g., Noble Drilling Conpany v.
Dr ake, 795F.2d478,19BRBS6 (CRT) (5th Cir. 1986); Janmes v. Pate
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Stevedoring Co., 22 BRBS 271 (1989). If claimant's employment
aggravates a non-work-related, underlying disease so as to produce
incapacitating symptoms, the resulting disability is compensable.

See Rajotte v. General Dynamics Corp. , 18 BRBS 85 (1986); Gardner
v. Bath Iron Works Corp. , 11 BRBS 556 (1979), affd sub nom.
Gardner v. Director, OWCP , 640 F.2d 1385, 13 BRBS 101 (1st Cir.

1981). If employer presents "specific and comprehensive" evidence
sufficient to sever the connection between claimant’s harm and his
employment, the presumption no longer controls, and the issue of

causation must be resolved on the whole body of proof. See, e.g.,
Leone v. Sealand Terminal Corp. , 19 BRBS 100 (1986).
Employer contends that Claimant did not establish a prima

facie case of causation and, in the alternative, that there is

substantial evidence of record to rebut the Section 20(a), 33

U.S.C. 8920(a), presunption. | reject both contentions. The Board
has held that credible conplaints of subjective synptons and pain
can be sufficient to establish the element of physical harm

necessary for a primafacie case for Section 20(a) invocati on. See
Sylvesterv. Bethlehem Steel Corp. , 14 BRBS 234, 236 (1981), affd,
681 F.2d 359, 14 BRBS 984 (5th Cr. 1982). Moreover, | may

properly rely on Caimant's statenents to establish that he
experienced a work-related harm and as it is undisputed that a
wor k accident occurred which could have caused the harm the
Section 20(a) presunption is invoked in this case. See, e.qg.,

Sinclair v. United Food and Commercial Workers , 23 BRBS 148, 151
(1989). Moreover, Enployer's general contention that the clear
wei ght of the record evidence establishes rebuttal of the pre-
presunption is not sufficient to rebut the presunption. See
generally Miffleton v. Briggs Ice Cream Co. , 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer. 33
US C 8 920. MWhat this requirenent neans is that the enployer
nmust offer evidence which conpletely rules out the connection
bet ween the all eged event and the alleged harm |n Caudilv.Sea
Tac Alaska Shipbuilding , 25 BRBS 92 (1991), the carrier offered a
medi cal expert who testified that an enploynent injury did not
“play a significant role” in contributing to the back trouble at
issue in this case. The Board held such evidence insufficient as
a mtter of lawto rebut the presunpti on because the testinony did
not conpletely rule out the role of the enploynment injury in
contributing to the back injury. See also Cairns v. Matson
Terminals, Inc., 21 BRBS 299 (1988) (nedical expert opinion which
didentirely attribute the enpl oyee’s condition to non-work-rel ated
factors was nonet hel ess insufficient to rebut the presunpti on where
the expert equivocated sonmewhat on causation elsewhere in his
testinony). \Were the enployer/carrier can offer testinony which
conpletely severs the causal link, the presunption is rebutted.
See Phillips v. Newport News Shipbuilding & Dry Dock Co. , 22 BRBS
94 (1988) (nedical testinony that claimant’s pul nonary probl ens are



consistent with cigarette smoking rather than asbestos exposure
sufficient to rebut the presumption).

For the most part only medical testimony can rebut the Section
20(a) presumption. But see Brown v. Pacific Dry Dock , 22BRBS 284
(1989) (holding that asbestosis causation was not established where
the employer demonstrated that 99% of its asbestos was removed
prior to the cl ai mant’ s enpl oynment while the remai ni ng 1%was in an
area far renmoved fromthe claimant and renoved shortly after his
enpl oynent began). Factual issues cone in to play only in the
enpl oyee’s establishnment of the prima facie el enents of
har m possi bl e causation and in the | ater factual determ nati on once
the Section 20(a) presunption passes out of the case.

Once rebutted, the presunption itself passes conpletely out of
the case and the issue of causation is determ ned by exam ning the
record “as a whol e”. Holmesv. Universal Maritime Services Corp.,

29 BRBS 18 (1995). Prior to 1994, the “true doubt” rul e governed
the resolution of all evidentiary disputes under the Act; where the
evi dence was i n equi poi se, all factual determ nations were resolved
in favor of the injured enployee. Young & Co.v. Shea , 397 F.2d
185, 188 (5" Cir. 1968), cert.denied, 395 U.S. 920, 89 S. Ct. 1771
(1969). The Suprene Court held in 1994 that the “true doubt” rule
violated the Adm nistrative Procedure Act, the general statute
governing all adm nistrative bodies. Director, OWCP v. Greenwich
Collieries , 512 U.S. 267, 114 S. . 2251, 28 BRBS 43 (CRT) (1994).
Accordingly, after Greenwich Collieries the enployee bears the
burden of proving causation by a preponderance of the evidence
after the presunption is rebutted.

As the Enpl oyer di sputes that the Section 20(a) presunptionis
i nvoked, seeKelaitav. Triple A Machine Shop , 13 BRBS 326 (1981),
the burden shifts to Enployer to rebut the presunption wth
substanti al evidence which establishes that Caimant’ s enpl oynent
did not cause, contribute to, or aggravate his condition. See
Peterson v. General Dynamics Corp ., 25 BRBS 71 (1991), aff’'d sub
nom | nsurance Conpany of North America v. U S. Dept. of Labor, 969
F.2d 1400, 26 BRBS 14 (CRT)(2d Cir. 1992), cert. denied, 507 U.S.
909, 113 S. Ct. 1264 (1993); Qoert v. John T. dark and Son of
Maryl and, 23BRBS 157 (1990); Samv. Loffland Brothers Co., 19BRBS
228 (1987). The unequivocal testimony of a physician that no
rel ati onship exists between an injury and a cl ai mant’ s enpl oynent
is sufficient to rebut the presunption. See Kier v. Bethlehem
SteelCorp. , 16 BRBS 128 (1984). If an enpl oyer submts substanti al
countervailing evidence to sever the connection between the injury
and the enploynent, the Section 20(a) presunption no | onger
controls and the issue of causation nust be resolved on the whole
body of proof. Stevens v. Tacoma Boatbuilding Co. , 23 BRBS 191
(1990). This Adm nistrative Law Judge, in weighing and eval uati ng
all of the record evidence, may place greater weight on the
opi nions of the enployee’'s treating physician as opposed to the
opi nion of an exam ning or consulting physician. In this regard,

7



see Pietruntiv. Director, OWCP , 119 F.3d1035,31BRBS 84 (CRT)(2d

Cir. 1997). See also Sir Gean Amos v. Director, OWCP, 153 F.3d
1051 (9 ™ Cir. 1998), amended, 164 F.3d 480, 32 BRBS 144 (CRT) (9 th
Cir. 1999).
In the case subjudice , Claimantalleges thatthe harm to his
bodily frame, i.e. , his ruptured patella tendon of the left knee,

resulted from his September 5, 1997 accident at the Employer’s
shipyard. The Employer has introduced no evidence severing the
connection between such harm and Claimant’s maritime employment.
Thus, Claimant has established a prima facie claim that such harm
resulted from the September 5, 1997 incident. The sole issue is
whether the injury arose in the course and scope of his employment.

Injury

The term"injury” means accidental injury or death arising out
of and in the course of employment, and such occupational disease
or infection as arises naturally out of such employment or as
naturally or unavoidably results from such accidental injury. See
33 U.S.C. 8902(2); U.S. Industries/Federal Sheet Metal, Inc., et
al., v. Director, Office of Workers Compensation Programs, U.S.
Department of Labor , 455 U S, 608, 102 S.C. 1312 (1982), revg
Riley v. U.S. Industries/Federal Sheet Metal, Inc. , 627 F.2d 455
(D.C. Cir. 1980). A work-related aggravation of a pre-existing
condition is an injury pursuant to Section 2(2) of the Act.
Gardner v. Bath Iron Works Corporation , 11 BRBS 556 (1979), affd
sub nom. Gardner v. Director, OWCP , 640 F.2d 1385 (1st Cir. 1981);
Preziosiv. Controlled Industries , 22 BRBS 468 (1989); Janusziewicz
v. Sun Shipbuilding and Dry Dock Company , 22 BRBS 376 (1989)
( Decisionand Orderon Remand) ; Johnsonv. Ingalls Shipbuilding,
BRBS 160 (1989); Madridv. Coast Marine Construction , 22 BRBS 148
(1989). Moreover, the enploynent-related injury need not be the
sol e cause, or primary factor, in a disability for conpensation
pur poses. Rather, if an enploynent-related injury contributes to,
conbines with or aggravates a pre-existing disease or underlying
condition, the wentire resultant disability 1is conpensable.
Strachan Shipping v. Nash , 782 F.2d 513 (5th Gr. 1986);
Independent Stevedore Co.v. O’Leary , 357 F.2d 812 (9th Cir. 1966);
Kooleyv. Marine Industries Northwest , 22 BRBS 142 (1989); Mijangos
v. Avondale Shipyards, Inc. , 19 BRBS 15 (1986); Rajottev.General
Dynamics Corp., 18 BRBS 85 (1986). Al so, when cl ai mant sustains an
injury at work which is foll owed by the occurrence of a subsequent
injury or aggravation outside work, enployer is liable for the
entire disability if that subsequent injury is the natural and
unavoi dabl e consequence or result of the initial work injury.
Bludworth Shipyard, Inc. v. Lira , 700 F.2d 1046 (5th Cr. 1983);
Mijangos , supra; Hicks v. Pacific Marine & Supply Co. , 14 BRBS 549
(1981). The terminjury includes the aggravati on of a pre-existing
non-wor k-rel ated condition or the conbination of work- and non-
wor k-rel ated conditions. Lopezv.SouthernStevedores , 23 BRBS 295
(1990) ; Carev. WMATA , 21 BRBS 248 (1988).
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This closed record conclusively establishes and | so find and
conclude, that Claimant injured his left knee in a shipyard
accident on September 5, 1997, that the injury was diagnosed as a
ruptured patella tendon of the left knee (CX 10, CX 1, CX 2), that
the Employer controverted Claimant’ s entitlenment to benefits on or
about Septenber 9, 1997 (CX 4), and that Caimant tinely filed for
benefits once a dispute arose between the parties. (CX3) In fact,
the crucial issue is whether or not Claimant’s injury arose out of
and in the course of his maritinme enploynent, an issue | shall now
resol ve.

There are six photographs of the area in question and these
are in evidence as EX 15. Photograph 1 is the fol ded ping-pong
table. Photo 2 is the area where the table was set up. Photo 3 is
anot her view of the sanme area and “X’ marks the spot where the
tabl e was set up. Photo 4 is a view of the area “to the side” and
shows a pi pe stand to hold a section of pipe, Cainmant pointing out
that on the floor is “speedy dry” or “kitty litter” usually used to
cover oil spills. Photos 5 and 6 also are views of the sane area.

Accordingly to Caimant, he and other third shift workers
punch in to begin their work shift at 10:30 p.m and punch out at
7 a.m, after their eight hour shift, also including a thirty
m nute |lunch break during which tinme he remains “on the cl ock” but
is not paid for his lunch break; that is a regularly schedul ed
break for third shift workers and, while he is free to | eave the
shipyard at 3 a.m to go on his lunch break, he and the other
enpl oyees remai n at the shi pyard because there i s "nothing open at
that tinme” in Bath. |In the pipe shop building two portable ping
pong tables are set up in that open area of the pipe shop, an area
descri bed by C ai mant as about fifteen feet wide and thirty feet in
| ength. That open area is in the production area of the pipe shop
and the machines and other equipnent used in the pipe shop are
nearby. (TR 22-31)

According to C ai mant, the ping pong tables were provided, at
the request of a supervisor, and paid for by the Bath Iron Wrks
Recreation Conmttee. A nenber of the Enployer’s managenent heads
that commttee, and there also are a nunber of union enpl oyees on
that commttee, Caimant remarking that such commttee al so pl ans
conmpany picnics, trips to different areas, flower shows and ot her
recreational activities. The Conmttee “al so provi des recreational
equi pnrent for the enployees.” At the end of the lunch break the
tables are folded and stored in the manner depicted in photo 1.
(EX 15) Workers fromdifferent departnments go to the pipe shop to
have their lunch and to play ping pong if there are paddles
avai l able, Caimant remarking that there were four of five other
workers in the area when he was injured. No work is done during
that regularly scheduled third shift |unch break and no nmenber of
managenent conmes to that area during the break to give a speech
for exanple. Moreover, no prizes or awards are received for
winning a particular ganme. Caimant is a nenber of union |ocal 6
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and the record contains a one page release from local 6 dated May
30, 1997 and is entitled Benefits Alert (CX 16):

The weather is warming up and we see more Local 5/6
members outside on your breaks playing basketball. As a
reminder, any lost time due to injury will not be covered
byworkerscompensation. Thisis BIWWorkers Compensation
Department policy which is supported by Maine court
decisions. This comes under the horse play rule, which

in short, reads any activity outside of normal work is

not compensable. (TR 24-25, 32-37)

This case presents only one issue: whether Caimant’s injury,
whi ch occurred during his lunch break, arises "out of and in the
course of his enploynment”. This issue relates to both the | ocation
at which the injury occurs, and the time. O those two, the
|ocation is nore inportant. See Thielen v. National Steel &

Shipbuilding Company , 25 BRBS 79 (ALJ) (1991); Kresgeev.Cargill,
Inc., 12 BRBS 916 (1980), revd on other grounds, 14 BRBS 340 (9"
Cr. 1981)

There is no dispute that Caimant’s injury occurred at Bath
Iron Works' main shipyard in Bath, and that it occurred in one of
the production areas, nanely the pipe shop. The only issue in
di spute is whether the injury, because it occurred during a
regularly scheduled break, 1is outside of +the "course of
enpl oynent”. Again, there is no dispute that the injury occurred
during his lunch break, that he had not punched out, and that he
was not paid by the enpl oyer during his lunch break.

DISCUSSION

The Act provides that injuries sustained on the job are only
conpensable if they “arise out of and in the course of enpl oynent.”
33 U.S.C. 8 902(2). At issue in the instant case is whether an
injury occurring while playing ping pong during an unpaid break is
considered to “arise out of and in the course of enploynent” as
required by the statute. While the Board has not decided this
preci se issue, the trend of its holdings in related cases strongly
indicates that the Qaimant’s injury falls within coverage under
the Longshore Act. Enpl oyer argues that the enpl oyee’s activity of
pl ayi ng ping pong takes hi moutside the scope of coverage because
he was on an unpaid break at the tinme and that such activity is not
related to his enploynent. However, both prongs of this argunent
fail and each will be discussed in turn.

The favored view is that injuries occurring on the prem ses
during a lunch hour or break period are within the course of
enpl oynent. See Larson’s Wrkers Conpensation Law § 20 (1999).
This is based on the fact that break periods have becone a well -
established and accepted incident of enploynent, the enployer
provi des breaks and expects its enployees to take them and on-
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premises breaks generally do not constitute such a departure from
employment so that an intent to abandon the job may be inferred

(unless the enpl oyee’ s conduct during the break is so unreasonabl e
or unusual that it cannot be considered an incident of the
enpl oynent) . Id. State courts have consistently awarded

conpensation in cases involving injuries sustained during unpaid
breaks taken on-prem ses!

Accordi ng to Larson, Workers Compensation Law § 22 (1999),
“IRlecreational or social activities are within the course of
enpl oynment when:

(1) They occur on the premises during a lunch or recreation
period as a regular incident of the employment.... " (enphasis
added) .

In the instant case, the Enpl oyer argues that the activity of
pl aying ping pong is not related to his enploynent and thereforeis
outside the course of enploynent. This argunment, however, fails
for several reasons. Break periods, paid or unpaid, when taken on
the enployer’'s premses are considered within the course of
enpl oynment for purposes of satisfying the statute. So, too, are
injuries sustained during recreational activities that have becone
a regular incident of the enploynent. In the instant case, the
Enpl oyer paid for and provided the ping pong table and equi pnent,
and placed it in the break room By doing so, the Enployer
inmpliedly acquiesced in this activity during break periods.
Furthernore, since the Caimant works the third shift and took his
break in the very early norning hours, he could not go anywhere
of f-prem ses for his breaks because nothing was open at that tine.
Thus, it may be inferred that the Enpl oyer expected and was aware
that Caimant would use the ping pong table during breaks, since
there was nowhere else to go during his break period. Therefore,
the activity engaged in by Caimnt was a regular incident of his
enpl oynent .

This line of reasoning is in accord wth the state case | aw on
poi nt. For exanple, in McNamarav. Townof Hamden, 176 Conn. 547,
298 A . 2d 1161 (1979), an injury sustained during a gane of ping
pong on the enployer’s prem ses before the start of the work day
was conpensabl e despite the fact that the enpl oyees had purchased

the equipnent. Id. The court held that the activity was covered
'See, e.g. McDaniel v. Sage, 366 N.E.2d 203, 549 So.2d 1238

(Ind. Ct. App. 1977); Alabama Power Co. v. Mackey, 594 So.2d 1238

(Ala. Ct. App. 1991), cert. denied (Feb. 28, 1992); Grimes v.

Mayfield, 56 Ohio App. 3d 4, 564 N.E.2d 732 (1989). See also,

Osteen v. Greenville County Sch. Dist., 508 S.E. 2d 21 (S.C.

1998); Weiss v. City of Milwaukee, 208 Wis. 2d 95, 559 N.W.2d 588

(1997).
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because it was on the premises, was reasonably incidental to the
employment, and was both permitted and regulated by the employer. 2

While the First Circuit has not dealt with this exact
qguestion, the Supreme Court, Iin O’ Leary v. Brown-Pacific-Maxon,
Inc., et al., 340 U.S. 504, 71 S.Ct. 470 (1951) upheld a Deputy
Commi ssioner’s finding that an enployee was entitled to benefits
under the LHWCA. In O Leary, the employee was using recreational
facilities provided by his employer, a government contractor, when
he drowned in an attempt to save another swimmer who signaled for
help. In affirmng the award of benefits, the Court stated, “[A]t
the time of his drowning and death the deceased was using the
recreational facilities sponsored and nmade available by the
enpl oyer for the use of its enpl oyees and such participation by the
deceased was an incident of his enploynent, and [that] his drowning
and death arose out of and in the course of said enployment....”
This Iine of reasoning applies with equal force to the facts of the
case at bar. Claimant was using ping pong equi pnent provided by
his enployer and thus the activity was an incident of his
enpl oynment .

It should be noted at the outset that the “com ng and goi ng”
rul e does not apply to the facts of this case, as the cl ai mant was
on the enployer’s premses at the tinme of the injury. The Board
has found claimants injured on their lunch or break periods are
covered by the statute where the claimant’s deviation from his
enpl oynent was insubstantial.? This reasoning, taken to its
| ogi cal conclusion, results in a finding that a d aimant injured on
the enployer’s premses, during his shift, while on a break
approved by the Enployer and engaging in an activity provided by
the enpl oyer, should fall squarely within the coverage of the Act.

?Accord, Appeal of Estate of Balamotis, 141 N.H. 456, 685
A.2d 919 (1996), reh’ g deni ed 9 Dec.20, 1996)(fatal heart attack
suffered on the enployer’s prem ses during a |lunch break was
wi thin the course and scope of enpl oynent and conpensabl e); Kloer
v. Municipality of Las Vegas, 106 N.M 594, 746 P.2d 1126 (N.M
Ct. App. 1987)(Court cited enployer’s provision of equipnent as
factor in awarding conpensation for fatal heart attack suffered
during lunch-time basketball gane).

3See, Boyd v. Ceres Terminal, 30 BRBS 218 (1997) (d ai mant,
i njured while hel ping co-enpl oyee start car during his break
covered); Wilson v. Washington Metropolitan Area Transit
Authority, 16 BRBS 73 (1963)(C aimant injured on prem ses before
shift began covered); Kielczewskiv. The Washington Post Co., 8
BRBS 428 (1978)(C aimant on prenises after shift ended covered by
Act) .
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Based on the foregoing, Caimant’s injury sustained while
pl ayi ng pi ng-pong on the Enployer’s prem ses, during an approved
break period, and using equipnment supplied by the Enployer, is
conpensabl e under the Act.

The case of Durrah v. Washington Metropolitan Area Transit

Authority , 760 F2d. 322, 17 BRBS 95 (CRT) (D.C. G r 1985) presents
facts that are virtually identical to those presented by this case.
In Durrah , the claimant was enpl oyed as a guard by the Washi ngton
Metropolitan Transit Authority as a security guard. He was on duty
during the mdnight to 8 aam shift, and was assigned to a guard
post where he was required to nonitor traffic entering and | eavi ng
t he depot. At approximately 4 a.m, Durrah | eft his guard house to
buy a soda at a vending machine in the enpl oyee' s | ounge whi ch was
| ocated i n the depot and mai nt ai ned by his enpl oyer. As he returned
to his post, he fell on the stairs, injuring his knee. The enpl oyer
cl ai med that he was not authorized to | eave his post and therefore
the injury had not arisen in the course of his enploynent.

The Court of Appeals rejected the enployer’s argunent and
hel d: "There is no dispute that this injury would be one
"arising out of and in the course of enploynent' 33
U S.C 902(2) if Durrah had obt ai ned both perm ssion and
a substitute to cover post one before going to the
enpl oyee's |lounge. W hold that his fall was securely
within the tinme and space boundaries of his enpl oynent."
Durrah 17 BRBS at 98( CRT)

The Court went on to note that the enpl oyer had not provided
cl ear evidence that Durrah was forbidden to | eave his guardhouse.
In the absence of clear evidence on that point, the presunption in
820(a) required a finding that the injury cane wthin the
provi sions of the Act.

Claimant’ s case is al nost indistinguishable onits facts from
the Durrah case. The only difference is that here, there is no
contention that C aimant was acting in an unauthorized way at the
time of his injury. It is undisputed that he was pl ayi ng pi ng-pong
and hi s Enpl oyer aut hori zed pi ng- pong pl ayi ng. I ndeed, the Enpl oyer
provi ded the ping-pong table that he was using. There is also no
guestion that he was playing ping-pong on a regularly schedul ed
break when he was authorized to | eave the shipyard if he wanted.

O her cases involving enpl oyees injured while com ng or going
fromwork could also support a finding that the Claimant's injury
inthis case arose in the course of his enploynent. For exanple, in

Preskey v. Cargill , the NNnth Crcuit found an injury that occurred
before the claimant punched in at work was covered by the Act.
Preskey v. Cargill , 14 BRBS 340 (9th Cir. 1981).

Enpl oyer’s counsel nekes a valiant attenpt to defend the
Enpl oyer’ s position and relies on one case, Vitolav. Navy Resale
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and Support Services Office, 26 BRBS 88 (1992). However, that case

is clearly distinguishable because that related to an after-hours

softball game, off the company property. The case at bar happened

on company property, while Claimant was still “on-the-cl ock,”
al t hough not being paid for the lunch break. That on-site break
actual ly serves the Enpl oyer’s i nterests because the alternative is
for the enployees to |eave the production area, go out to their
aut onobi l es or drive to downtown Bath and perhaps i nbi be sonet hi ng
stronger than a soft drink, thereby endangering the general public,
their co-workers or thensel ves upon their return to work.

Another reason to find a work-related injury herein is
because, apparently, the claimis not subject to jurisdiction under
the State of Maine Wrkers’ Conpensation Act. (CX 16; TR 14)

Accordingly, in view of the foregoing, | find and concl ude
that Claimant’s injury arose out of and in the course of his
enpl oynment and within the scope of his maritinme enpl oynment and t hat
the Enpl oyer is responsible for that injury.

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econom c
concept based upon a nedi cal foundation. Quickv.Martin, 397 F. 2d
644 (D.C. Cir. 1968); Owensv. Traynor , 274 F. Supp. 770 (D. M.
1967), affd, 396 F.2d 783 (4th Gr. 1968), cert. denied, 393 U S.
962 (1968). Thus, the extent of disability cannot be neasured by
physi cal or nedi cal condition al one. Nardellav.Campbell Machine,

Inc., 525 F.2d 46 (9th Cr. 1975). Consideration nust be given to
clai mant' s age, education, industrial history and the availability
of work he can performafter the injury. AmericanMutual Insurance

Company of Boston v. Jones , 426 F.2d 1263 (D.C. Cr. 1970). Even
arelatively mnor injury may lead to a finding of total disability
if it prevents the enployee from engaging in the only type of
gai nful enployment for which he is qualified. (Id. at 1266)

G ai mant has the burden of proving the nature and extent of
his disability without the benefit of the Section 20 presunption.
Carroll v. Hanover Bridge Marina , 17 BRBS 176 (1985); Hunigmanv.
Sun Shipbuilding & Dry Dock Co. , 8 BRBS 141 (1978). However, once
cl ai mant has established that he is unable to return to his forner
enpl oynent because of a work-related injury or occupational
di sease, the burden shifts to the enployer to denonstrate the
avai lability of suitable alternate enploynent or realistic job
opportunities which claimnt is capable of perform ng and which he
could secure if he diligently tried. New Orleans (Gulfwide)
Stevedoresv. Turner , 661 F.2d 1031 (5th G r. 1981); Air Americav.
Director , 597 F.2d 773 (1st G r. 1979); American Stevedores, Inc.

v. Salzano , 538 F.2d 933 (2d G r. 1976); Preziosi v. Controlled
Industries, 22 BRBS 468, 471 (1989); Ellottv.C & P Telephone
Co., 16 BRBS 89 (1984). Wile Caimant generally need not show
that he has tried to obtain enploynent, Shellv. Teledyne Movible
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Offshore, Inc. , 14 BRBS 585 (1981), he bears the burden of

demonstrating his willingness to work, Trans-State Dredging v.
Benefits Review Board , 731 F.2d 199 (4th Cir. 1984), once suitable

alternate employment is shown. Wilson v. Dravo Corporation, 22
BRBS 463, 466 (1989); Royce v. Elrich Construction Company , 17BRBS
156 (1985).

On the basis of the totality of this closed record, | find and
conclude that Claimant has established that he could not not return
to work as a painter from September 5, 1997 through October 30,
1997. The burden thus rests upon the Employer to demonstrate the
existence of suitable alternate employment in the area. If the
Employer does not carry this burden, Claimant is entitled to a
finding of total disability. American Stevedores, Inc. v. Salzano,
538 F.2d 933 (2d Cir. 1976). Southern v. Farmers Export Company,
17 BRBS 64 (1985). Inthe case at bar, the Employer did not submit
any evidence as to the availability of suitable alternate
employment. See Pilkington v. Sun Shipbuilding and Dry Dock
Company, 9 BRBS 473 (1978), aff'd on reconsideration after remand,
14 BRBS 119 (1981). See also Bumble Bee Seafoods v. Director,
OWCP, 629 F.2d 1327 (9th Cir. 1980). | therefore find Claimant has
a total disability during that closed period of time.

Average Weekly Wage

For the purposes of Section 10 and the determination of the
employee’s average weekly wage with respect to a claim for
compensation for death or disability due to an occupational
disability, the time of injury is the date on which the employee or
claimant becomes aware, or on the exercise of reasonable diligence
or by reason of medical advice should have been aware, of the
relationship between the employment, the disease, and the death or

disability. Todd Shipyards Corp. v. Black , 717 F.2d 1280 (9th Cir.
1983); Hoey v. General Dynamics Corporation , 17 BRBS 229 (1985);
Pitts v. Bethlehem Steel Corp. , 17 BRBS 17 (1985); Yalowchuck v.
General Dynamics Corp. , 17 BRBS 13 (1985).

The Act provides three methods for computing claimant’s
average weekly wage. The first method, found in Section 10(a) of
the Act, applies to an employee who shall have worked in the
employment in which he was working at the time of the injury,
whether for the same or another employer, during substantially the
whole of the year immediately preceding his injury. Mulcare v.
E.C. Ernst, Inc. , 18 BRBS 158 (1987). "Substantially the whole of
the year" refers to the nature of Claimant's employment, ie.,
whether it is intermittent or permanent, Eleazar v. General
Dynamics Corporation , 7 BRBS 75 (1977), and presupposes that he
could have actually earned wages during all 260 days of that year,
O’Connorv. Jeffboat, Inc. , 8 BRBS 290, 292 (1978), and that he was
not prevented from so working by weather conditions or by the
employer’s varying daily needs. Lozupone v. Stephano Lozupone and
Sons, 12 BRBS 148, 156 and 157 (1979). A substantial part of the
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year may be composed of work for two different employers where the

skills used in the two jobs are highly comparable. Hole v. Miami
Shipyards Corp., 12 BRBS 38 (1980), rev'’d and remanded on other
grounds, 640 F.2d 769 (5th Cir. 1981). The Board has held that

since Section 10(a) aims at a theoretical approximation of what a

claimant could ideally have been expected to earn, time lost due to

strikes, personal business, illness or other reasons is not

deducted from the computation. See O’Connor v. Jeffboat, Inc., 8
BRBS 290 (1978). Seealso Brien v. Precision Valve/Bayley Marine,
23 BRBS 207 (1990); Klubnikin v. Crescent Wharf & Warehouse Co., 16

BRBS 183 (1984). Moreover, since average weekly wage includes
vacation pay in lieu of vacation, it is apparent that time taken
for vacation is considered as part of an employee’s time of

employment. See Watersv. Farmer’s Export Co. , 14BRBS102(1981),
affd per curiam , 710 F.2d 836 (5th Cir. 1983); Duncan v.
Washington Metropolitan Area Transit Authority , 24 BRBS 133, 136
(1990);  Gilliamv. Addison Crane Co. , 21 BRBS91 (1987). The Board
has held that 34.4 weeks’ wages do constitute "substantially the

whole of the vyear," Duncan, supra, but 33 weeks is not a
substantial part of the previous year. Lozupone , supra. Claimant

worked for the Employer for the 52 weeks prior to September 5, 1997

and his wage statement is in evidence as CX 9. Therefore Section
10(a) is inapplicable. The second method for computing average
weekly wage, found in Section 10(b), cannot be applied because of

the paucity of evidence as to the wages earned by a comparable
employee. Cf. Newpark Shipbuilding & Repair, Inc. v. Roundtree,

698 F.2d 743 (5th Cir. 1983), rev’lg on other grounds 13 BRBS 862
(1981), rehearing granted en banc , 706 F.2d 502 (5th Cir. 1983),
petition for review dismissed , 723 F.2d 399 (5th Cir. 1984), cert.

denied , 469 U.S. 818, 105 S.Ct. 88 (1984).

Claimant worked for the Employer for 37 weeks prior to his
September 5, 1997 injury. Thus, Section 10(a) is applicable
herein. During those weeks he earned $33,236.59 (CX 9), thereby
producing an average weekly wage of $898.29, pursuant to the
formula required by that section.

Accordingly, | find and conclude that Claimant’ s average
weekl y wage may reasonably be set at $898.29 as of Septenber 5,
1997.

Medical Expenses

An Enpl oyer found liable for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those nedi cal
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc. , 8 BRBS 130
(1978). The test is whether or not the treatnent is recogni zed as
appropriate by the nedi cal profession for the care and treatnent of
the injury. Colburn v. General Dynamics Corp. , 21 BRBS 219, 22
(1988); Barbour v. Woodward & Lothrop, Inc. , 16 BRBS 300 (1984).
Entitlement to mnmedical services is never tinme-barred where a
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disability is related to a compensable injury. Addison v. Ryan-

Walsh Stevedoring Company , 22 BRBS 32, 36 (1989); Mayfield v.
Atlantic & Gulf Stevedores , 16 BRBS 228 (1984); Dean v. Marine
Terminals Corp., 7 BRBS 234 (1977). Furthermore, an employee’s

right to select his own physician, pursuant to Section 7(b), is

well settled. Bulone v. Universal Terminal and Stevedore Corp. , 8

BRBS 515 (1978). Claimant is also entitled to reimbursement for
reasonable travel expenses in seeking medical care and treatment

for his work-related injury. Tough . General Dynamics
Corporation, 22 BRBS 356 (1989); Gilliam v. The Western Union
Telegraph Co., 8 BRBS 278 (1978).

In  Shahady v. Atlas Tile & Marble , 13 BRBS 1007 (1981), rev'd
on other grounds , 682F.2d 968 (D.C. Cir. 1982), cert. denied, 459

U.S. 1146, 103 S.Ct. 786 (1983), the Benefits Review Board held
that a claimant’s entitlement to an initial free choice of a
physician under Section 7(b) does not negate the requirement under
Section 7(d) that claimant obtain employer’s authorization prior to

obtaining medical services. Banks v. Bath Iron Works Corp., 22
BRBS 301, 307, 308 (1989); Jackson v. Ingalls Shipbuilding

Division, Litton Systems, Inc. , 15 BRBS 299 (1983); Beynum v.
Washington Metropolitan Area Transit Authority , 14 BRBS956(1982).

However, where a claimant has been refused treatment by the
employer, he need only establish thatthe treatment he subsequently

procures on his own initiative was necessary in order to be

entitled to such treatment at the employer’s expense. Atlantic &

Gulf Stevedores, Inc. v. Neuman , 440 F.2d 908 (5th Cir. 1971);
Matthews v. Jeffboat, Inc. , 18 BRBS at 189 (1986).

Anemployer’s physician’s determinationthat Claimantisfully
recovered is tantamount to a refusal to provide treatment.
Slattery Associates, Inc. v. Lloyd , 725 F.2d 780 (D.C.Cir.1984),
Walker v. AAF Exchange Service , 5 BRBS 500 (1977). All necessary
medical expenses subsequent to employer’'s refusal to authorize
needed care, including surgical costs and the physician’s fee, are

recoverable. Roger's Terminal and Shipping Corporation V.

Director, OWCP, 784 F.2d 687 (5th Cir. 1986); Anderson v. Todd
Shipyards Corp. , 22 BRBS 20 (1989); Ballesteros v. Willamette
Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the examination. Unless such
failure is excused by the fact-finder for good cause shown in
accordance with Section (d), claimant may notrecover medical costs
incurred. Betz v. Arthur Snowden Company , 14 BRBS805(1981). See
also 20 CF.R 8 702.422. However, the enployer nust denonstrate
actual prejudice by late delivery of the physician's report.
Roger’s Term nal, supra.

On the basis of the totality of the record, | find and
conclude that Claimant has shown good cause, pursuant to Section 7
(d). Claimant advised the Employer of his work-related injury on
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the same day and requested appropriate medical care and treatment.

However, the Employer did not accept the claim and did not

authorize such medical care. Thus, any failure by Claimant to file

timely the physician’s report is excused for good cause as a futile
act and in the interests of justice as the Enployer refused to
accept the claim

Accordingly, the Enployer is responsible for the reasonable,
appropriate and necessary nedical care and treatnment in the
di agnosi s, evaluation and treatnent of his ruptured patella tendon
of the left knee, including paynent of the nedical bills of the
M d- Coast Hospital, Dr. Van Arden and any ot her expenses relating
thereto, all of which expenses are subject to the provisions of
Section 7 of the Act.

Interest

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent per
annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp. , 10 BRBS 724 (1978). The Benefits Review
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to ensure that the enpl oyee receives the full
amount of conpensation due. Watkins v. Newport News Shipbuilding
& Dry Dock Co,, 8 BRBS 556 (1978), aff'd in pertinent part and

rev’d on other grounds sub nom. Newport News v. Director, OWCP, 594
F.2d 986 (4th Cr. 1979); Santosv.General Dynamics Corp. , 22 BRBS
226 (1989); Adamsv.Newport News Shipbuilding , 22 BRBS 78 (1989);
Smith v. Ingalls Shipbuilding , 22 BRBS 26, 50 (1989); Caudillv.
Sea Tac Alaska Shipbuilding , 22 BRBS 10 (1988); Perry v. Carolina
Shipping , 20 BRBS 90 (1987); Hoey v. General Dynamics Corp., 17

BRBS 229 (1985). The Board concluded that inflationary trends in
our econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making claimant whole, and
held that ". . . the fixed six percent rate should be replaced by
the rate enployed by the United States District Courts under 28
U S C 81961 (1982). This rate is periodically changed to refl ect
the yield on United States Treasury Bills . . . ." Grant v.
Portland Stevedoring Company , 16 BRBS 267, 270 (1984), modified on
reconsideration, 17 BRBS 20 (1985). Section 2(m of Pub. L. 97-258
provi ded that the above provi si on woul d becone effective Cctober 1,
1982. This Order incorporates by reference this statute and
provides for its specific admnistrative application by the
District Director. The appropriate rate shall be determ ned as of
the filing date of this Decision and Oder with the D strict
Di rector.

Section 14(e)

Claimant is not entitled to an award of additional
conpensati on, pursuant to the provisions of Section 14(e), as the
Enpl oyer tinely controverted Claimant’s entitlenent to benefits.
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(CX 4; EX 3). Ramos v. Universal Dredging Corporation , 15 BRBS
140, 145 (1982); Garner v. Olin Corp. , 11 BRBS 502, 506 (1979).

Attorney’s Fee

Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed against the Employer as a
self-insurer. Claimant’s attorney shall file a fee application,
concerning services rendered and costs incurred in representing
Claimant after March 30, 1999, the date of the informal conference.
Services rendered prior to this date should be submitted to the
District Director for her consideration. The fee petition shall be
filed within thirty (30) days of receipt of this decision and
Enpl oyer’ s counsel shall have ten (10) days to comrent thereon.

ORDER

Based upon the foregoi ng Findings of Fact, Concl usions of Law
and upon the entire record, | issue the follow ng conpensation
order. The specific dollar conputations of the conpensation award
shall be adm nistratively perforned by the District D rector.

It is therefore ORDERED that:

1. The Enployer, as a self-insurer, shall pay to the C ai mant
conpensation for his tenporary total disability from Septenber 5,
1997 t hrough Cct ober 30, 1997, based upon an average weekly wage of
$898. 29, such conpensation to be conmputed in accordance wth
Section 8(b) of the Act.

2. Interest shall be paid by the Enployer on all accrued
benefits at the T-bill rate applicable under 28 U S. C 81961
(1982), conputed from the date each paynent was originally due
until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Order with the District Director.

3. The Enpl oyer shall furnish such reasonabl e, appropriate and
necessary nedi cal care and treatnent as the G ai mant's work-rel ated
injury referenced herein may require, including paynment of the
unpai d nedi cal expenses di scussed above subject to the provisions
of Section 7 of the Act.

4. Caimant's attorney shall file, within thirty (30) days of
receipt of this Decision and Order, a fully supported and fully
item zed fee petition, sending a copy thereof to Enpl oyer's counsel
who shall then have fourteen (14) days to comment thereon. This
Court has jurisdiction over those services rendered and costs
incurred after the informal conference on March 30, 1999.
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DAVID W. DI NARDI
Administrative Law Judge

Dated: April 3, 2000

Boston, Massachusetts
DWD:dr
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